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I.

INTRODUCTION
The Community Development Block Grant (CDBG) program was established by Congress through the
Housing and Community Development Act of 1974 as amended, for the purpose of meeting the
primary objective of providing decent housing, a suitable living environment and expand economic
opportunities, neighborhood facilities and public services that will principally benefit low and
moderate income persons, prevent or eliminate slums and blight, or meet an urgent need. The City of
Hot Springs receives federal CDBG funding as an entitlement grantee from the U.S. Department of
Housing and Urban Development (HUD).
The City of Hot Springs uses these funds to enhance the community and improve the quality of life for
all Hot Springs residents.

II.

PURPOSE
The purpose of the Affordable Housing Underwriting Policy & Procedure is to identify the City’s
affordable housing policy objectives, describe the activities available to advance the objectives and the
manner in which the activities will be evaluated, underwritten, and selected for funding. The
guidelines are intended to achieve compliance with federal, state and local regulations and set the
standards for all affordable housing projects funded by the City of Hot Springs Community
Development Block Grant. This guide is a supplement to applicable regulations, standards, and
policies. The basic program regulations governing management of CDBG is contained in the Code of
Federal Regulations Title 24, and financial systems in the 2 CFR 200.

III.

POLICY OBJECTIVES
The City’s 2019-2023 Consolidated Plan and associated Annual Action Plans establish the policy
objectives for decent, affordable housing programs and projects. To receive federal funding, HUD
requires that the City submit a five-year Consolidated Plan, which describes the City’s priorities and
objectives. Additionally, the City must submit an Annual Action Plan for each year of the Consolidated
Plan. The Annual Action Plan identifies the activities that will be funded during each fiscal year and the
amount of funding allocated to each activity.
Per the 2019-2023 Consolidated Plan, the City’s objectives are to:


Create suitable living environments



Promote decent, affordable housing initiatives



Support strategies to stabilize and grow the Gateway and Langston Garden neighborhoods



Encourage business / job growth through targeted infrastructure improvements



Provide assistance and resources to further fair housing, strengthen neighborhoods and
subrecipients, and improve Continuum of Care efforts.
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IV.

ADMINISTRATION
Administration of the City of Hot Springs Affordable Housing Underwriting Policy & Procedure is the
responsibility of the Planning & Development Department, including promoting the program and
processing all applications.
City of Hot Springs
CDBG-Planning & Development Department
133 Convention Blvd.
Hot Springs, AR 71901

V.

DISCLAIMERS
The City of Hot Springs reserves the right to fund projects at a lower amount than requested to fund
certain elements and not others contained in a proposal, and to deny applications that are not
consistent with the City’s Consolidated Plan or Annual Action Plan goals and policy direction. The City
is under no obligation to consider or fund any proposed project that does not demonstrate compliance
with national objectives and eligible activities or with local program requirements and that does not
assist in meeting the City’s affordable housing needs, policy goals, and/or objectives.
The City reserves the right to determine project eligibility and select the project source to be used for
any proposed project. Funding decisions will be based on a variety of factors including:
1. Operational and management capacity of the applicant
2. Financial capacity
3. The project’s potential for transformative impact on the residents and surrounding community
4. Project feasibility
5. Whether previous funding has been awarded to the project
6. Dedication of other sources of public and private investment
7. How the program can best maximize the effect of the funding
8. Citizen support for the proposed project
9. Timely spend down
10. Applicant’s previous performance under the CDBG program, if applicable
11. Collaboration with other organizations and/or participation in the Continuum of Care
The Affordable Housing Underwriting Policy and Procedures are not intended to address every
circumstance that may be encountered in the development process, nor are they a verbatim
restatement of all regulatory requirements. Omission of any federal or local regulatory requirements
does not relieve the City of the applicant from their respective obligations that may be required by the
grant funds.
Program policy and procedures that change as a result of federal, state or local regulatory or legal
requirements may be implemented immediately by City of Hot Springs Planning & Development.
Revision of the policy and procedure usually occur following duly advertised community meetings;
however, additional revisions can be initiated at any time. While outreach is the goal of the
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Community Development Block Grant, such revisions may occur without notice and are applicable to
all pending and future applications. Applicants are responsible for complying with any changes.

VI.

IDENTITY OF INTEREST TRANSACTIONS
Identity of interest refers to situations where the owner, developer or project sponsor control or own
the services to be provided in a project, including, but not limited to the general contractor,
subcontractor, property manager or other service provider. A declaration of subcontractors or
suppliers for which there is an identity of interest through joint ownership with the owner or
developer must be declared in the application for funding. Failure to declare an identity of interest
situation may deem a project ineligible.

VII.

ELIGIBLE ACTIVITIES
Other than the activities described below, new housing construction is ineligible under the CDBG
program. It is important to note that several activities which support new housing may be carried out
using CDBG funds even though the actual housing construction costs are being supported by other
resources. The City of Hot Springs does not allow CDBG subrecipients to undergo projects that require
reallocation or dislocation.
Acquisition of Real Property 24 CFR 570.201(a): The statute and regulations authorize the use of
CDBG funds by a grantee or a public or private nonprofit entity to acquire real property in whole or in
part by purchase, long-term lease, donation, or otherwise. In order to be considered acquisition, a
permanent interest in the property must be obtained. Long-term leases are considered to constitute a
permanent interest for this purpose if the lease is for a period of 15 years or more. This authority is
subject to the limitations at 24 CFR 570.207(a)(1) which would preclude the acquisition cost
attributable to a building to be used for the general conduct of government and at 24 CFR
570.207(a)(3) which would preclude the acquisition of property to be used for political activities. Costs
that may be paid with CDBG funds under this category include the cost of surveys to identify the
property, appraisals, the preparation of legal documents, recordation fees, and other costs that are
necessary to effect the acquisition.
Real property acquisition under this category does not include:
 The costs of moveable equipment, furnishings, or machinery if this is the principal purpose of
the activity.
 Acquisition of property which is then expected to be donated or sold at less than the purchase
price to the same entity from which the property was purchased.
 Acquisition of newly-constructed housing or an interest in the construction of new housing,
unless such housing is already constructed and for sale on the open market at the time that a
commitment is made to use CDBG funds for such a purchase. The prohibition of this type of
acquisition is based on the fact that such acquisition would be considered to constitute
assisting new housing construction, which is generally ineligible for CDBG assistance.
Reference 24 CFR 570.207(b)(3).
Acquisition of real property that does not meet the limitations for eligibility under this category may
be eligible for CDBG under other categories of basic eligibility. For example, CDBG funds may be
provided to private individuals and private for-profit entities to acquire real property in the following
situations:
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Under certain circumstances, CDBG funds may be provided to private individuals and private
for-profit entities to acquire property to be rehabilitated, if the property is then rehabilitated
and used or sold for affordable residential purposes. Reference 24 CFR 570.202(b)(1)
Private non-profit entities may use CDBG funds to acquire real property for commercial or
industrial uses, and private for-profit entities may also do so when appropriate for an
economic development project. Reference 24 CFR 570.203(a) and (b).

If property acquired with CDBG funds, or any interest therein, is subsequently transferred to another
entity, then the property or interest must be sold to the entity at the current fair market value unless
the property will be used for an activity which meets a CDBG national objective.
The purchase of real property under this eligibility category is subject to the requirements of the
Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970. The City of Hot
Springs CDBG program does not support projects that would result in the displacement of residents
from their homes.
Public Facilities and Improvements: CDBG funds may be used by the City or other public or private
nonprofit entities for public improvements or facilities (except for building for the general conduct of
government) including acquisition, long term leases for periods of 15 years or more, construction,
reconstruction, rehabilitation including removal of architectural barriers to accessibility, or installation.
Reference 24 CFR 570.201(c).
Neither the statute nor the regulations define the terms “public facilities” or “public improvements.”
However, in the CDBG program, these terms are broadly interpreted to include all improvements and
facilities that are either publicly owned or that are traditionally provided by the government, or owned
by a nonprofit, and operated so as to be open to the general public. Public improvements include, but
are not limited to, streets, sidewalks, curbs and gutters, parks, playgrounds, water and sewer lines,
flood and drainage improvements, utility lines.
The regulations specify that facilities that are designed for use in providing shelter for persons having
special needs are considered to be public facilities (and not permanent housing), and thus are covered
under this category of basic eligibility. Such shelters would include nursing homes, convalescent
homes, shelters for victims of domestic violence, shelters and transitional facilities/housing for the
homeless, halfway houses for run-away children, drug offenders or parolees, group homes for the
developmentally disabled, and shelters for disaster victims.
Public facilities and improvements authorized under this category do not include:
 Costs of operating or maintaining public facilities/improvements Reference 24 CFR
570.207(b)(2)
 Costs of purchasing construction equipment Reference 24 CFR 570.207(b)(1)(i)
 Costs of furnishings and other personal items Reference 24 CFR 570.207(b)(1)(iii)
 New construction of public housing Reference 24 CFR 570.207(b)(3)
 Buildings for the general conduct of government except the removal of architectural barriers
that restrict the mobility and accessibility of elderly or severely disabled persons Reference 24
CFR 570.207(a)(1)
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Public facilities or improvements exclusively assisting in the provision of housing to be occupied by low
to moderate income improvements such as site improvements on publicly-owned land to serve a new
apartment structure to be rented by low to moderate income households at affordable rents qualify
under this category.
Nonprofit entities frequently hold title to and operate facilities such as senior centers, centers for the
handicapped and neighborhood facilities. When such facilities are owned by nonprofit entities they
may qualify for assistance under this category only if they are made available to the general public.
Reference 24 CFR 570.201(c).
If a public facility contains both eligible and ineligible uses, Reference 24 CFR 570.200(b)(1) of the
regulations should be consulted for special qualifying criteria for the eligible portion of the facility.
Privately Owned Utilities: The City, other public agencies, private nonprofit entities and for-profit
entities may use CDBG funds to acquire, construct, reconstruct, rehabilitate or install the distribution
lines and related facilities for privately-owned utilities. Reference 24 CFR 570.201(1).
A privately-owned utility may be defined as a publicly-regulated service which is provide through the
use of physical distribution lines to private properties and that is owned and operated by a non-public
entity. Utilities include, but are not necessarily limited to, natural gas, electricity, telephone, water
and sewer.
Privately-owned utilities may qualify as meeting a national objective in the same ways as are
applicable to Public Facilities and Improvements.

Clearance: Under this category, CDBG funds may be used for demolition of buildings, removal of
demolition products and other debris, physical remove of environmental contaminants or treatment of
such contaminants to render them harmless, and movement of structures to other sites. Reference 24
CFR 570.201(d).
Demolition is eligible if the cleared property will be used for an activity the benefits of which is limited
to a specific group of people, at least 51% of whom are low to moderate income persons; the cleared
property will be used to provide housing to be occupied by low to moderate income units (rental units
must be occupied at affordable rents); or for spot blight abatement or economic development
activities. The City of Hot Springs CDBG program does not support projects that would result in the
displacement of residents from their homes.
Rehabilitation: Residential property, whether privately or publicly owned, to include essential repairs
or improvements to meet local code and Uniform Physical Conditions Standards, and may include:



Costs of labor, materials, supplies and other expenses required for the rehabilitation including
repair or replacement of principal fixtures and components of existing structures (e.g. heating
system)
Property acquisition assistance to private individuals and profit or not-for-profit entities to
acquire for the purpose of rehabilitation and to rehabilitate properties for use or resale for
residential purposes.
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Security device installation costs of sprinkler systems, smoke detectors and dead bolt locks,
and other devices for security purposes.
Costs required to increase the efficient use of water and improvements to increase the
efficient use of energy in structures through such means as installation of storm windows and
doors insulation, and modification or replacement of heating and cooling equipment.
Costs of connecting existing residential structures to water distribution lines or local sewer
collection lines.
Costs to remove material and architectural barriers that restrict the mobility and accessibility
of elderly and severely disabled persons to buildings and improvements that are eligible for
rehabilitation under this category.
The costs of installation or replacement of landscape materials, sidewalks, and driveways only
when incidental to other rehabilitation of the property.
The conversion of a closed building from one use to another (e.g. the renovation of a closed
school building to residential use)
The costs of evaluating and treating lead-based paint may be undertaken under this category
whether alone or in conjunction with other rehabilitation.

Rehabilitation does not include:





Creation of a secondary housing unit attached to a primary unit
Installation of luxury items
Costs of equipment, furnishings or other personal property not an integral structural fixture
such as a window air conditioner or a washer and dryer
Labor costs for homeowners to rehabilitate their own property

Section 105(c)(3) of the authorizing statute, the Housing and Community Development Act of 1974,
requires that, in order for an activity that involves the acquisition or improvement of property for
housing to qualify as benefiting low and moderate income persons, the housing must be occupied by
such persons. Even though a particular housing activity may provide a clear benefit to an area
containing predominantly low to moderate income residents, it cannot qualify on that basis. Instead
the housing must be occupied by low and moderate income households.
Certain Soft Costs: Certain soft costs necessary for the new construction of housing that would
otherwise be ineligible may be eligible if the limitations of 24 CFR 570.206(g) are waived by HUD. Such
soft costs include:




Surveys
Site and utility plans
Architectural and engineering fees
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VIII. ELIGIBLE APPLICANTS
For-profit, non-profit and developers with a documented capacity to construct or rehabilitate and
operate single or multi-family housing including homeless shelters, that benefits low to moderateincome households. Faith based organizations should refer to Appendix B regarding eligible expenses
and non-discrimination requirements.
Recipients of HUD funding must provide equal access to housing, shelter and related programs
regardless of race, color, religion, sex, national origin, disability, marital status, sexual orientation or
gender identity. For more information regarding federal guidelines see Appendices B & C.
Applicants and applicant team members must be in good standing with the City on all previous grants,
loans or other commitments
Applicants must affirm that there are no defaults or negative collection actions relating to any financial
obligation, either to the City of Hot Springs, the United States, or to any other public agency or private
lender
Applicant cannot be on any local, state or federal debarment or suspension list
No applicant, developer or contractor with outstanding compliance issues with the City, United States
or other public agencies can participate
The applicant cannot have any outstanding tax liens on any properties owned or operated by the
applicant
The City may seek references from lenders, partners, or public agencies with which the applicant has
done business.

IX.

MINUMUM PROJECT REQUIREMENTS
Located in the City of Hot Springs city limits
Project must consist of 1 or more residential units of which at least 51% of units will be occupied by
low- to moderate-income households as defined by HUD
Housing must be decent and affordable
Residential structures containing 15 or more units, and housing intended for occupancy of the
physically disabled or elderly in whole or in part, must be designed, constructed or altered to insure
accessibility to, and use by, physically handicapped people.
Acquisition projects must meet City of Hot Springs code standards and have amenities that will allow it
to compete effectively in the local market area as determined by the City
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Acquisition and rehabilitation or rehabilitation projects must:
 Meet the Uniform Physical Condition Standards
 Have amenities that will allow it to compete effectively in the local market area as determined
by the City
 Upon completion pass the Uniform Physical Conditions Standards
All projects must meet National Environmental Policy Act and HUD 24 CFR Part 58 environmental
review requirements
Residents must not be displaced as a result of the project
Non-federal funds must be committed at the time of application

X.

GENERAL PROJECT REQUIREMENTS
The following are general project requirements for applicants seeking CDBG funding from the City for
housing related projects.
Affordability Policy / Guidelines: All applicants must detail the methods that will be used to ensure
that the housing created or provided meets the HUD affordable housing national objective. Fair
Market Rent (FMR), guaranteed no/low interest loans, housing choice vouchers, subsidies or other
standards may be used, but must be fully documented in the proposal.
Site Control: Project applicants must have control of any site that will receive CDBG funding,
preferably at the time of application. To document site control one of the following must be
submitted: a deed or other proof of ownership; an executed lease agreement; an executed contract of
sale; or an executed option to purchase or lease.
Appraisal: A property appraisal may be required for projects that will receive funding. If required by
the City, the appraisal must be completed by a certified appraiser.
Cost Estimates: Written estimates for project costs must be included in the application, and must be
determined to be reasonable and eligible.
Reasonable Costs: The City is responsible for ensuring that the costs are reasonable by examining the
sources and uses for each project. Assessment may include comparison to similar projects within the
local market, market trend analysis, survey of industry participants, City staff experience and other
third party sources.
Procurement: Applicants must have a written procurement policy that complies with all applicable
federal and state procurement requirements, including Uniform Guidelines General Procurement
Procedures 2 CFR 200. Applicants are required to award construction and demolition contracts to the
lowest most responsive proposal that incorporates all essential project elements. Awards must be
made in a fair, open and competitive manner. Executed copies of all contracts shall be in accordance
with all regulations and forwarded to the City of Hot Springs along with documentation concerning the
selection process. If the lowest responsive bidder is not selected, an explanation must be provided in
writing to substantiate the decision.
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Conflicts of Interest: Applicants must maintain written standards of conduct covering conflicts of
interest and governing the actions of its employees engaged in the selection, award and
administration of contracts. No employee, officer, or agent may participate in the selection, award or
administration of a contract support by Federal funds if he or she has a real or apparent conflict of
interest.
Debarment and Suspension: Applicants and their contractors and subcontractors working on a
federally funded project cannot be named on a federal, state or local debarment or suspension list.
Prior to awarding any contract, the applicant must review the System for Award Management (SAM)
database to ensure that the proposed contractor is eligible.
Davis Bacon and Related Acts: When applicable, Davis Bacon documentation and payrolls must be
submitted weekly and verified for full compliance before invoices will be processed for reimbursement
by the City of Hot springs.
Affirmative Fair Housing Marketing Plan: Affirmative marketing actions must be documented and
taken to provide information and otherwise attract eligible persons in the housing market area to the
available housing without regard to race, color, national origin, gender, religion, familial status,
disability, sexual orientation, gender identity, or marital status. Records should be maintained
describing actions to affirmatively market units. Documentation is required by the Fair Housing Act
and the City will review the documentation at each monitoring visit, but may request to review the
documentation at any time.
Applicant may use the current HUD Affirmative Fair Housing Marketing Plan (AFHMP) or may prepare
and certify the below materials:
1. Informational materials for applicants including a general description such as the number of
market/affordable units, amenities, number of parking/garage spaces per unit, distribution of
bedrooms by market and affordable units, accessibility, etc.
2. A description of eligibility requirements.
3. A description of the rules for applying and the order in which applications will be processed.
4. Lottery and/or resident selection procedures.
4. A description of the measures that will be used to ensure affirmative fair housing marketing will be
achieved including a description of the affirmative fair housing marketing and outreach methods that
will be used, sample advertisements to be used, and a list of publications/locations where ads are
placed.
5. Application materials including:
a. The application form.
b. A statement regarding the housing provider’s obligation not to discriminate in the selection
of applicants on the basis of race, color, national origin, disability, age, ancestry, children,
familial status, marital status, religion, sex, sexual orientation, gender identity,
veteran/military status, or any other basis prohibited by law, and such a statement must also
be included in the application materials.

Page 11

c. Information indicating that persons with disabilities are entitled to request a reasonable
accommodation in rules, policies, practices, or services, or to request a reasonable
modification in the housing, when such accommodations or modifications may be necessary to
afford persons with disabilities an equal opportunity to use and enjoy the housing.
d. An authorization for consent to release information.
6. For homeownership transactions, a description of the use restriction and/or deed rider.

XI.

AFFORDABILITY REQUIREMENT
Housing affordability can be accomplished in several ways: Fair Market Rent (FMR), guaranteed no/low
interest loans, acceptance of housing choice vouchers, subsidies or other assistance. The standards to
be used must be documented, included in the Fair Housing Marketing Plan, and provided to the City of
Hot Springs at the time of application, and at any time such standards are modified.
Temporary Exceptions to Rent Limitations
If the project is occupied at the time CDBG assistance is awarded to the project, existing tenants who
earn more than the income limits stated above must pay no more than 30% of their adjusted income
in rent and utilities
If a tenant is residing in a CDBG assisted unit and the tenant’s income increases to more than the unit’s
income restriction during the term of the lease, the tenant must pay no more than 30% of their
adjusted gross income in rent and utilities. The rent must be adjusted at the annual recertification.
Only when the tenant chooses to leave or not renew the lease, the unit must then be rented to a new
tenant who meets the income limits. City policy is that tenants should not be displaced if their income
increases to a level higher than the eligible household income during the lease term.

XII.

INCOME RESTRICTIONS
Single-family structures must be occupied by low- to moderate-income households defined by HUD as
earning less than 80% of the Area Median Income (AMI). Multi-family structures must be occupied by
at least 51% low- to moderate-income households. Income verification using IRS Form 1040 or other
documentation is required to demonstrate compliance with the CDBG affordable housing national
objective. Income includes gross wages (not net pay), social security payments before deductions,
pensions, disability, alimony, child support, vouchers, TANF, unemployment and regular financial gifts
but not food stamps or lump sum payments such as insurance settlements. Occasional overtime is
excluded, but regular overtime is included.
Certain limited clientele who are abused children, battered spouses, elderly persons (persons age 62
or older), severely disabled persons, homeless persons, persons with AIDS, illiterate persons, or
migrant farm workers are presumed by HUD to be low-income. Those with this designation do not
need to collect income documentation however documentation of the applicable presumed benefit
classification needs to be maintained and provided to the City.
Income limits for housing projects are calculated according to the actual number of household
members as residents are identified. Household income considers the income of all persons over 18
years of age and living in the house.
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HUD releases household Area Median Income eligibility limits on an annual basis. 80% AMI limits in
Hot Springs, AR for program year 2019:
1 person
household
< $32,450

2 person
household
< $37,050

3 person
household
< $41,700

4 person
household
< $46,300

5 person
household
< $50,050

6 person
household
< $53,750

7 person
household
< $57,450

8 person
household
< $61,150

Documentation of income must be obtained for each household member over 18 years of age prior to
providing services supported by CDBG. Copies of income verifications must be provided to the City of
Hot Springs for independent verification. Failure to demonstrate full compliance with the affordable
housing national objective will result in the repayment of CDBG funds.




Income limits for housing projects are calculated according to the actual number of household
members as residents are identified. Rent restrictions are strictly enforced during the
affordability period.
Occupants must meet the income limits established by HUD
If a tenant pays utilities, the maximum allowable rents must be reduced by the amount of the
applicable utility allowance as established by HUD at
https://www.huduser.gov/portal/resources/utilallowance.html

XIII. AFFORDABILITY PERIOD
An affordability period is enforced using a legally binding restrictive covenant that assures that a
specified number of units meet the national objective for a specified period. This requirement is
satisfied through a promissory note and/or Deed of Trust. The City has adopted the following
Affordability Periods:
CDBG Required Affordability Periods
Activity
Public Improvements in an
existing residential
neighborhood in which at least
51% of residents are low- to
moderate-income AND the
improvements are made
available to all residents (e.g.
sidewalks, playground)
Acquisition, Clearance,
Rehabilitation, Privately Owned
Utilities, Soft Costs, and other
Public Improvements

CDBG Funds Expended
Any Dollar Amount

Minimum Affordability Period
None

<$5,000
$5,000 - $9,999
$10,000 - $19,999
$20,000 - $24,999
$25,000 - $49,999
$50,000 - $75,000
>$75,000

2 Years
3 Years
4 Years
5 Years
10 Years
15 Years
20 Years
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The affordability period begins upon a Certificate of Occupancy by the City. The affordability period
will remain in effect per the grant agreement or affordability period, whichever is greater.

XIV. RENTAL UNIT INCOME RECERTIFICATION SCHEDULE
The applicant must adopt a schedule for annual recertification of income and provide a copy to the
City. Income can be recertified on the anniversary of the original income evaluation, at lease renewal
or on an annual schedule whereby all tenants are recertified during the same month.

XV.

UNDERWRITING GUIDELINES
A.

General
Project costs must be reasonable.
All sources of project financing must be committed.
To the extent practicable, CDBG funds cannot be substituted for non-Federal financial support.
CDBG funding is to be used as gap funding only.
The project must be financially feasible.
To the extent practicable, return on the owner’s equity investment must not be unreasonably
high.
CDBG funds are disbursed on a pro-rata basis with other finances provided to the project.
Applicants must demonstrate that funding sources will allow for adequate reserves to meet
capital needs for the length of the affordability period.
Activities using CDBG funds are limited to the amount of funding authorized. Additional funds
for over-budget projects are not available within a fiscal year.
If the property does not meet Uniform Physical Condition Standards (UPCS) it cannot be
assisted with CDBG funds unless it is rehabilitated to meet the UPCS. A property inspection
must be completed before the environmental review commences. Ideally, the inspection
would occur before the application is submitted.
Acquisitions must be equal to or less than the fair market value of the property as determined
by appraisal.
Projects must begin within the same program year that funding is authorized.

B.

Subsidy Layering
Before committing funds to a project that combines any other sources of financing (local,
state, federal, private, etc.), the City must evaluate the project to ensure that it does not invest
any more CDBG funds than necessary to provide affordable housing.
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Applicants must demonstrate that they have structured projects to maximize other available
financing sources thereby limiting CDBG funding to the lowest amount necessary to assure
project feasibility.
Tools to calculate the gap and appropriate level of funding are included on following pages and
in the CDBG application.
C.

Capacity
Applicants must have the organizational capacity to implement the project. Capacity will be
evaluated on information demonstrating experience and skills. This assessment varies by the
project size, scope and complexity.
1. Experience: Considerations include, but may not be limited to, the following skills of the
applicant and development team.
 Recent, similar, successful experience
 Similar project location, size and scope
 Years of experience developing affordable housing
 Managing affordable projects
 Using multiple funding sources
 Staffing
 Previous working history with the City and/or CDBG
2. Skills: Considerations include, but may not be limited to, the following skills of the applicant
and the development team:
 Project management
 Market analysis
 Site selection and control
 Property management
 Planning and construction
 Design, architecture, engineering
 Legal and accounting
 Federal funding rules
 Other funding source rules
3. Fiscal Soundness: The applicant will be asked to provide evidence of financial ability to
implement the project. Applicants will be required to provide proof of commitments from
other funding sources, current financial statements and proof of sufficient reserves or a line of
credit available, if necessary, to complete the project. Considerations include, but may not be
limited to:
 Net worth – Applicants/developers should not owe more than they own
 Portfolio risks – Past developments should not be a current drain on the
applicant/developer
 Pre-development funding – Applicant/developer needs to “front” cash for costs before
closing
 Liquidity – Applicant/developer needs enough cash to pay the bills
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D.

Market Analysis
A market analysis or study is required for projects that will receive CDBG funding. A market
analysis is an evaluation of the economic conditions of supply, demand and mortgage/rental
rates for the type of low-income housing development being proposed as well as the
mortgage/rental levels proposed for the project.
The analysis must determine the feasibility of the subject property mortgage/rental rates and
state conclusions as to the impact of the property with respect to the determined housing
needs. All data presented should reflect the most current information available and the report
must provide source data. All steps leading to conclusions should be presented in the report.
Market Trends – What are the general housing and economic trends in the local market? In
the proposed neighborhood?
Demand – Who will you serve? Where will buyers come from? How many fit the profile?
Supply – What products fit the needs and how will the proposed units compare?
The 2019-2023 CDBG Consolidated Plan includes a citywide housing market analysis
American Fact Finder Demographic & Housing Estimates (DP05) and General Housing
Characteristics (DP04) reports are available at http://factfinder.census.gov

E.

Owner-Occupied Applications
In order to determine whether a CDBG subsidy is appropriate, the applicant must provide
sources and uses of funding. The Total Development Cost (TDC) per unit should reflect
reasonable market costs. All sources of funding should be listed including any governmental
direct or indirect assistance such as loans (e.g. FHA), insurance, grants, credits, guarantees,
rebates, tax benefits, city fee waivers, utility assistance, etc.
The City will evaluate the development budget to determine cost reasonableness, adequacy,
appropriate developer fees, sufficient financing, sale price and projected sale within a
reasonable period of time, and the amount of CDBG funding that might be needed. HUD
allows for a developer fee as compensation to the developer for the time and risk involved to
develop the project. Applicants are not required to include a developer fee.
Sources
Equity
Private Loan
Public Loan
Other

CDBG Request
Total Sources
Gap

Uses
Acquisition
Design Services
Legal Fees
Other Soft Costs
Demolition
Site Improvements
Construction
Developer’s Fee
Contingency
Total Uses
TDC/Unit

$
$
$
$
$
$
$
$
$
$
$

Page 16

$
$
$
$
$
$
$
$
$
$
$

F.

Renter Occupied Applications
Applicants requesting CDBG funding for rental units must provide operating budget and
affordability pro-forma. At a minimum, the operating budget should cover projected income
and vacancies, operating expenses, contributions to reserves, debt service, cash flow and
payments of deferred fees. An operating budget should be calculated for each year of the
affordability period.
The City will evaluate the budget to determine if rent assumptions and expenses are realistic.
HUD HOME grant research shows a wide range of capital needs with an average of $650 per
unit per year; A formal capital needs assessment should be performed and provided with
applications for projects with 26 or more units.
Under HUD programs 10% cash flow is considered reasonable, but similar transactions in the
market can be provided for review and consideration. Since cash flow changes over time, the
City will average over the affordability period.

Simplified Annual Operating Budget
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18

Gross Potential Rent
Rent Loss (vacancy and collection loss)
Other Income (e.g. vending)
EFFECTIVE GROSS INCOME (line 1 + line 3 – line 2)
Marketing
Payroll
Property Administration/Mgmt
Utilities
Security
Maintenance
Taxes
Insurance
Reserves for Replacement (e.g. long term capital costs
such as roof, HVAC, etc.)
OPERATING COSTS (add lines 5-13)
Net Operating Income (Effective Gross Income less
Operating Costs)
Debt Service
Cash Flow (Net Operating Income less Debt Service)
Cash Flow % (Annual Cash Flow / Equity)
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$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
%

Calculating CDBG Subsidy for Rental Units
Operating Budget
Gross Potential Rent
Vacancy Loss
Net Rent
Other Income
Effective Gross Income
Operating Expenses
Net Operating Income
Debt Service
Cash Flow

Development Budget

$
$
$
$
$
$
$
$
$

Hard Costs
Soft Costs
Other Costs
Total Dev Costs
Maximum Loan
Equity
Gap
CDBG Subsidy
Remaining Gap
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$
$
$
$
$
$
$
$
$

XVI. FEDERAL AND OTHER REGULATIONS
All subrecipients must agree to comply with the requirements of Title 224 of the Code of Federal
Regulations, Part 570 (the U.S. Housing and Urban Development regulations concerning Community
Development Block Grants (CDBG) including subpart K of these regulations, except that (1) the
Subrecipient does not assume the grantee’s environmental responsibilities described in 24 CFR
570.604 and (2) the Subrecipient does not assume the grantee’s responsibility for initiating the review
process under the provisions of 24 CFR Part 52. Subrecipients must also agree to comply with all other
applicable Federal, state and local laws, regulations, and policies governing the funds provided under
this contract. The Subrecipient further agrees to utilize funds to supplement rather than supplant
funds otherwise available.
DO NOT MOVE ANY DIRT ON THE SITE, SIGN CONTRACTS OR BEGIN ANY CONSTRUCTION UNTIL YOU
HAVE RECEIVED WRITTEN FUNDING AUTHORIZATION FROM THE CITY OF HOT SPRINGS, SIGNED A
SUB-AGREEMENT AND PARTICIPATED IN AN ORIENTATION MEETING!
PLEASE BE AWARE: Once an application has been received, the project must be found to be in
compliance with all federal environmental regulations. During the review period, neither an applicant
nor any participant in the development, including public or private non-profit or for-profit entities or
any of their contractors may commit or expend any funds, including non-CDBG funds, or undertake
any activities having either an adverse environmental impact or limitation on the choice of reasonable
alternative. If any funds (public or private) are spent or committed to development prior to the
completion of the environmental review, the City cannot provide federal funding for the project.
Applicants must comply with all local, state and federal regulations related to the construction,
rehabilitation and/or provision of housing. These regulations include, but are not limited to:
A.

Financial Management 2 CFR 200.300:
CDBG grant recipients must follow the financial management and reporting systems as
described in 2 CFR 200.300. These requirements have been established to make sure that
subrecipients have a financial management system that: (1) Provides effective control over the
accountability of all funds, property and other assets, (2) Ensures reasonableness, allowability,
and allocability of costs and verifies that expenses have not violated any federal restrictions or
prohibitions, (3) Permits the accurate, complete and timely disclosure of financial results in
accordance with reporting requirements of the grantee (City of Hot Springs) or HUD, and (4)
Minimizes the time elapsed between transfer of funds from the U.S. Treasury and
disbursement to the subrecipient.

B.

Internal Controls
Internal controls include a combination of procedures, specified job responsibilities, qualified
personnel and records that together create accountability in an organization’s financial system
and safeguard its cash, property and other assets. Such controls ensure that: (1) Resources are
used for authorized purposes and in a manner consistent with applicable laws, regulations and
policies, (2) Resources are protected against waste, mismanagement, or loss, and (3) Reliable
information on source, amount and use of resources are up-to-date, and recorded.
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Additionally, internal controls ensure that no one individual has authority of an entire financial
transaction. Specifically, an organization must have a documented separation of duties for the
following three responsibilities: (1) Authorization to execute a transaction, (2) Recording of the
transaction, and (3) Custody of assets involved in the transaction. This type of separation of
responsibilities creates a system of checks and balances for grant and general organization
expenditures. Finally it is important that subrecipients periodically reconcile financial records
to actual assets and liabilities to safeguard resources as well as detect instances of fraud or
misuse.
C.

Accounting
Subrecipients must have accounting records that adequately identify the sources and
application of CDBG funds. The organization should have a chart of accounts, which includes
general assets, liabilities, expenses and revenue; a cash receipts and disbursements journal; a
payroll journal and a general ledger.
For CDBG funds, records must contain reliable and up-to-date information including:
 Federal grants received
 Current authorizations and obligations of CDBG funds
 Unobligated balances (funds remaining available for distribution)
 Assets and liabilities
 Program income (if any)
 Actual expenditures, with a breakdown of the grant program from which the funds
were derived from for the eligible activity, which clearly indicates use of program
income for eligible purposes

D.

Financial Reporting
Financial reporting prepared by the subrecipient must be accurate, timely, current and
represent complete disclosure of the financial activity and status of CDBG grants. A
subrecipient must have the capacity to provide:
 Amount budgeted
 Reimbursements received to date
 Program income and other miscellaneous receipts in the current period and year-todate
 Actual expenditures in the current period and cumulatively to-date, for both program
income and regular CDBG funds

E.

Procurement
The federal government has set standards and procedures for procurement that are intended
to ensure that supplies, equipment, construction and other services acquired in whole or part
with federal funds are obtained as efficiently and economically as possible, and procured in a
manner that provides, to the maximum extent practicable, open and free competition.
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Subrecipients are required to have written procurement procedures which reflect applicable
state and local laws and 2 CFR 200.318 regulations. All procurement transactions must be
conducted in a manner providing full and open competition consistent with the standards of 2
CFR 200.319. Some of the situations considered to be restrictive of competition include but
are not limited to:









Placing unreasonable requirements on firms in order for them to qualify to do business;
Requiring unnecessary experience and excessive bonding;
Noncompetitive pricing practices between firms or between affiliated companies;
Noncompetitive contracts to consultants that are on retainer contracts;
Organizational conflicts of interest;
Specifying only a brand name product instead of allowing an equal product to be offered
and describing the performance or other relevant requirements of the procurement; and
Any arbitrary action in the procurement process

Micro-Purchases. The Subrecipient may use micro-purchase procedures to acquire supplies or
services, the aggregate dollar amount of which does not exceed the micro-purchase threshold
set by the Federal Acquisition Regulation 48 CFR Subpart 2.1 of $3,000 (or $2,000 for
acquisitions for construction subject to the Davis-Bacon Act). To the extent practicable,
Subrecipients must distribute micro-purchases equitably among qualified suppliers. Micropurchases may be awarded without soliciting competitive quotations if the Subrecipient
considers the price to be reasonable.
Small Purchases. Small purchase procedures are those relatively simple and informal
procurement methods for securing services, supplies, or other property that do not cost more
than the Simplified Acquisition Threshold of $150,000. If small purchase procedures are used,
price or rate quotations must be obtained from an adequate number of qualified sources.
Sealed Bids. Procurement by sealed bids (formal advertising are publicly solicited and a firm
fixed price contract (lump sum or unit price) is awarded to the responsible bidder whose bid,
conforming with all the material terms and conditions of the invitation for bids, is the lowest
price. The sealed bid method is the preferred method for procuring construction if:




A complete, adequate, and realistic specification or purchase description is available;
Two or more responsive bidders are willing and able to compete effectively for the
business; and
The procurement lends itself to a firm fixed price contract and the selection of the
successful bidder can be made principally on the basis of price.

Competitive Proposals. The technique of competitive proposal is normally conducted with
more than one source submitting an offer, and either a fixed price or cost-reimbursement type
contract is awarded. It is generally used when conditions are not appropriate for the use of
sealed bids.
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Non-Competitive Proposals. Procurement by noncompetitive proposals is procurement
through solicitation of a proposal from only one source and may be used only with express
written authorization from the City, and:
•
•
•

The item is available only from a single source;
The public exigency or emergency for the requirement will not permit a delay resulting
from competitive solicitation;
After solicitation of a number of sources, competition is determined inadequate.

Prequalified Lists: Subrecipients must ensure that all prequalified lists of persons, firms, or
products which are used in acquiring goods and services are current and include enough
qualified sources to ensure maximum open and free competition. The Subrecipient must not
preclude potential bidders from qualifying during the solicitation period.
Bonding: The Subrecipient shall comply with the bonding requirements of 2 CFR 200.325 for
construction or facility improvement contracts or subcontracts. The Subrecipient shall follow
its own requirements relating to construction or facility improvements bid guarantees,
performance bonds, and payment bonds unless the construction contract or subcontract
exceeds the Simplified Acquisition Threshold of $150,000. For those contracts or subcontracts
exceeding $150,000, HUD may accept the bonding policy and requirements of the recipient,
provided the City has made a determination that the Federal Government’s interest is
adequately protected. If such a determination has not been made, the minimum
requirements shall be as follows:
A bid guarantee from each bidder equivalent to five percent of the bid price. The bid
guarantee must consist of a firm commitment such as a bid bond, certified check, or other
negotiable instrument accompanying a bid as assurance that the bidder will, upon
acceptance of the bid, execute such contractual documents as may be required with the
time specified.
A performance bond on the part of the contractor for 100 percent of the contract price.
A performance bond is one executed in connection with a contract to secure fulfillment of
all the contractor’s obligations under such contract.
A payment bond on the part of the contractor for 100 percent of the contract price. A
payment bond is one executed in connection with a contract to assure payment as
required by law of all persons supplying labor and material in the execution of the work
provided for in the contract.
Where bonds are required in the situations described herein, the bonds shall be obtained from
companies holding certificates of authority as acceptable sureties pursuant to 31 CFR part 223.
F.

Land and Building Purchases
If CDBG funds are used to purchase land or an existing building, there are certain notifications
which must be made prior to making an offer. When property is purchased using federal
funds, certain actions are required by Federal law to ensure that the seller is treated fairly.
Proof that these actions are taken are required before the City of Hot Springs will reimburse a
purchase.
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Vacant Property or Building: The buyer must notify the seller in writing (1) That the buyer
does not have the power of eminent domain and therefore will not acquire the property if
negotiations fail to result in an amicable agreement; and (2) The buyer’s estimate of the fair
market value of the property. An appraisal is not required, however, subrecipient files must
include an explanation, with reasonable written evidence, of the basis for the estimate, e.g.
assessor’s website print out. In those cases where there is an existing option or contract, the
seller must be provided the opportunity to withdraw from the agreement after this
information is provided.
Additionally, receipt of the letter must be documented, such as a return receipt from the post
office. A copy of delivery documentation and the notification must be retained in CDBG files.
An example “Notice to Real Property Owner” is included in the Appendices of this manual.
Non-Vacant Property or Buildings: If the land or building is not vacant (occupied) additional
requirements need to be met at the time the owner is first approached about selling the
property. The City of Hot Springs CDBG program does not support projects that would result
in the displacement or relocation of residents.
G.

Contracting
Federal regulations make it clear that a subrecipient should make every effort to use local
business firms and contract with small, minority-owned and women-owned businesses in the
procurement process. Subrecipients must take affirmative steps to use small firms, minorityowned businesses, women-owned businesses, or labor surplus firms. Steps should include:
•
Incorporating such businesses in solicitation lists whenever they are potential sources.
•
Ensuring that such businesses are solicited when identified as a potential source.
•
Dividing procurement requirements, when economically feasible to permit maximum
participation of such businesses.
•
Requiring prime contractors, when subcontracts are let, to take affirmative steps to
select such businesses.
In conformance with Section 3 of the Housing and Community Development Act of 1968, to
the greatest extent feasible, subrecipients must award contracts for work to be performed to
eligible business owners located in, or owned by residents of, the target area. This helps
ensure that the employment and other economic opportunities generated by federal financial
assistance for housing and community development programs shall, to the greatest extent
feasible, be directed toward low-income persons.
Subrecipients should note that the desire to award contracts to local firms is not a legitimate
excuse for avoiding an open and competitive bid process.
City of Hot Springs staff are available to assist subrecipients with bidding, selection and
contracting.
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H.

Debarred Contractors
HUD maintains a list on their website of contractors who have been barred from competing for
HUD contracts. Before awarding a bid, the agency must check the federal System for Award
Management (SAM) website at http://www.sam.gov/ to verify that a contractor is not on the
debarred list.
Subrecipients seeking to procure goods and services, including professional services, in an
amount of $3,000 or greater must check SAM prior to awarding a contract to expend federal
dollars. For any contractor on the excluded parties list, the use of CDBG funds is prohibited
and will not be reimbused. Print the SAM web page that states that no record was found
regarding your contractor and place it in your files.

I.

Insurance and Indemnification
Each subrecipient must procure and maintain insurance for the duration of the contractual
agreement with the City of Hot Springs. Insurance against claims for injuries to persons or
damages to property which may arise from or in connection with the services performed or to
be performed by subrecipient, its agents, representatives, employees, volunteers, officers,
director, or subcontractors. Subrecipients must provide adequate proof of insurance in which
the City is named, at the time of sub-agreement.

J.

Property Management
When CDBG funds are used to acquire real property (e.g. land, buildings) or personal property
(e.g. equipment, supplies, intangible property), federal regulations make the subrecipient
responsible for ensuring that (1) the property continues to be used for its intended and
approved purpose, (2) that the subrecipient keeps track of and takes care of the property, and
(3) that if the subrecipient sells the property, the subrecipient reimburses the City of Hot
Springs for the share of the property’s value according to the contractual obligation.
For all equipment:
 Property records must be maintained that include a description of the equipment, a serial
number or other identification number, the source of the equipment, who holds title, the
acquisition date, the cost, the percentage of federal participation in the cost of the
equipment, the date of disposal, and the sale price when disposed of.
 A physical inventory of the equipment must be taken and the results reconciled with the
property records at least every two years.
 A control system must be implemented to ensure adequate safeguards to prevent loss,
damage or theft of the equipment. Any loss, damage, or theft shall be investigated.
 Adequate maintenance procedures must be developed to keep the property in good
condition.
 If the property is sold, proper sales procedures must be established to ensure the highest
possible return. Items with a current pre-unit fair market value of less than $5,000 may be
retained, sold or disposed of with no further obligation to the City of Hot Springs. Items
with a current fair market value exceeding $5,000 may be retained or sold, and the City of
Hot Springs shall have a right to receive a pro-rata share of the proceeds based on the
share of the purchase price which was paid from grant funds.
Page 24

Real property sales require reimbursement to the City if the affordability and/or national
objective compliance period is not met. Each CDBG construction sub-agreement provides
more specific details regarding repayment of obligations.
K.

Program Income
Program income means gross income earned by the Subrecipient that is directly generated by
a supported activity or earned as a result of the Federal award during the period of
performance except as provided in 200.307 paragraph (f). Subrecipients are encouraged to
earn income to defray program costs where appropriate. Program income includes, but is not
limited to income from:






Fees for services performed
Fees from the use or rental or real or personal property acquired under the award
The sale of commodities or items fabricated under this award
License fees and royalties on patents and copyrights, and
Principal and interest on loans made with Federal funds

Property and Equipment: Proceeds from the sale of property or equipment are not program
income; such proceeds will be handled in accordance with the requirements of 2 CFR 200.311
Real Property, and 2 CFR 200.313 Equipment, or as specifically identified in Federal statutes,
regulations or terms and conditions of this agreement.
Interest: Interest earned on advances of Federal funds is not program income.
Except as otherwise provided in Federal statutes, regulations, or the terms and conditions,
program income does not include rebates, credits, discounts and interest earned on any of
them.
Reporting: The Subrecipient shall report all program income generated by activities carried out
with CDBG funds made available under this agreement.
Use: The use of program income by the Subrecipient requires written approval from the City
and shall comply with the requirements set forth at 2 CFR 200.407.
L.

Construction
The Davis-Bacon Act states that federally-assisted contracts in excess of $2,000 for
construction, alterations, and or repairs including painting that employs laborers and/or
mechanics adhere to the federal fair labor and wage requirements as established by the act.
The Davis-Bacon and related acts applies to the entire project no matter how small the CDBG
contribution to it. The U.S. Department of Housing and Urban Development has a guidebook
entitled, “Making Davis-Bacon Work: A Contractor’s Guide to Prevailing Wage Requirements
for Federally-Assisted Construction Projects” that further assists subrecipients involved in
construction projects. City of Hot Springs staff are available to provide technical assistance in
Davis Bacon and related act compliance.
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Exceptions: Construction projects of 8 units or fewer are exempt from Davis Bacon
requirements. Davis Bacon does not apply if the grant only pays for architectural and
engineering fees, professional services, land purchase, demolition or site preparation.
Pre-Bid: Before a subrecipient puts a project out for bid, contact the City of Hot Springs CDBG
Administration to learn exactly what will be required to comply with Davis-Bacon. A
Department of Labor Wage Determination Rate sheet will be provided for you to include in
your bid package and contracts. Bidders should consider the required wage rates when
submitting responses.
Pre-Construction: Prior to starting construction, the subrecipient and the contractor should
meet to go over the Davis-Bacon requirements that must be met. City of Hot Springs staff are
available to assist with this meeting.
At a minimum, the subrecipient must ensure that the contractor maintains time sheets, verify
that payroll records are in compliance with Davis Bacon and related acts, and conduct
employee interviews to determine whether they are actually receiving the wages the
contractor reports paying.
M.

Workers’ Compensation
The subrecipient must provide Workers’ Compensation Insurance coverage for all of its
employees involved in CDBG funded projects.

N.

Record Retention & Access
Maintenance of adequate documentation for CDBG funded activities is critical to the
effectiveness and overall performance of a program.
The Subrecipient shall maintain all records required by the Federal regulations specified in 24
CFR 570.506 and 2 CFR 200 that are pertinent to the activities to be funded under this
Agreement. Such records shall include but not be limited to:
•
•
•
•
•
•
•
•
•
•
•

Application for funding
Sub-recipient agreement
Correspondence with the City of Hot Springs
Records providing a full description of each activity undertaken
Records demonstrating that each activity undertaken meets one of the National
Objectives of the CDBG program (e.g. income verification)
Records required to determine the eligibility of activities
Records required to document the acquisition, improvement, use or disposition of real
property acquired or improved with CDBG assistance
Records documenting compliance with the fair housing and equal opportunity
components of the CDBG program
Documentation of expenditures, including but not limited to request for
reimbursements and ongoing balances
A property log for all equipment and real estate purchased with grant funds
Current audit

Page 26

•

Other records necessary to document compliance

For land and building acquisition projects the project file must also contain:
 Identification of the property and property owner(s)
 Evidence that the owner was informed on a timely basis about the acquisition and
his/her rights, including a copy of letter and acknowledgement of receipt
 Proof the property is not occupied at the time of purchase
 Copy of appraisal report or the explanation of the basis for the estimate of fair market
value
 Copy of the written purchase offer and the date of delivery to the owner
 Copy of the purchase contract and document conveying the property including but not
limited to evidence of liens to secure loans
 Copy of the closing statement identifying incidental expenses; evidence that the
owner received net proceeds from sale
 Copy of any appeal or complaint filed and subrecipient response
For construction projects, the project file must also contain:
 Project budget
 Work specifications
 Bid documents including documentation of contractor solicitation and selection
 Progress and final inspections reports
 Approved change orders
 All correspondence related to construction
 Records of disbursements made for completed work
For Davis-Bacon related project, a separate file must be kept and secured with:
 DOL wage determination rate sheet
 Weekly payroll sheets
 Payroll deduction authorizations
 Employee field interviews
 All other documentation supporting compliance
Beneficiary files must be kept separately and secured:
 A file for each person or family or household receiving assistance
 Documentation of income eligibility
 Complete documentation of assistance provided / activities undertaken
Pursuant to 2 CFR 200.333 financial records, supporting documents, statistical records, and all
other records pertinent to a Federal award must be retained for a period of three (3) years
from the date of submission of the final expenditure report.
HUD, Inspectors General, the Comptroller General of the United States, and the City, or any of
their authorized representatives, must have the right of access to any documents, papers, or
other records of the Subrecipient which are pertinent, in order to make audits, examinations,
excerpts, and transcripts. The right also includes timely and reasonable access to the
Subrecipient’s personnel for the purpose of interview and discussion related to such
documents.
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Only under extraordinary and rare circumstances would such access include review of the true
name of victims of a crime. Routine monitoring cannot be considered extraordinary and rare
circumstances that would necessitate access to this information. When access to the true
name of victims of a crime is necessary, appropriate steps to protect this sensitive information
must be taken by both the City and the Federal agency. Any such access other than under a
court order or subpoena pursuant to a bona fide confidential investigation, must be approved
by the head of HUD or delegate.
O.

Conflict of Interest
Subrecipients must have a written conflict of interest statement in which they agree to abide
by the provisions of 2 CFR 200.112 and 24 CFR 570.611, which include (but are not limited to)
the following:




P.

The Subrecipient shall maintain a written code or standards of conduct that shall
govern the performance of its officers, employees or agents engaged in the award and
administration of contracts supported by Federal funds.
No employee, officer or agent of the Subrecipient shall participate in the selection, or
in the award, or administration of, a contract supported by Federal funds if a conflict
of interest, real or apparent, would be involved.
No covered persons (employee, agent, consultant, officer or elected or appointed
official of the Grantee, the Subrecipient, or any designated public agency) who
exercise or have exercised any functions or responsibilities with respect to CDBGassisted activities, or who are in a position to participate in a decision-making process
or gain inside information with regard to such activities, may obtain a financial interest
in any contract, or have a financial interest in any contract, subcontract, or agreement
with respect to the CDBG-assisted activity, or with respect to the proceeds from the
CDBG-assisted activity, either for themselves or those with whom they have business
or immediate family ties, during their tenure or for a period of one (1) year thereafter.

Conduct & Restrictions
Subrecipients are prohibited from using CDBG funds provided for:
 Political activities
 Inherently religious activities
 Lobbying
 Political patronage
 Nepotism

XVII. REQUESTS FOR REIMBURSEMENT
The City of Hot Springs will reimburse funds based upon information submitted by the subrecipient.
Eligible expenditures occurring after the effective date of the subrecipient agreement between the City
of Hot Springs and the subrecipient are eligible for reimbursement. Expenditures must be consistent
with the approved budget as stated in the agreement. Only eligible expenses will be reimbursed, and
only up to the approved amount. Over-budget and ineligible expenses will not be reimbursed.
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Payments will be adjusted by the City in accordance with program income balances available in
subrecipient accounts, as applicable.
All reimbursement requests require expenditure documentation, which will be detailed in the
subrecipient agreement, but at a minimum includes an invoice and copies of applicable receipts. All
eligible reimbursements will be made within thirty (30) days of receipt of the request, if proper
compliance documentation has been submitted.
Payments may be delayed until satisfactorily detailed invoices and accompanying source documents,
certifications and timely report submissions as detailed in the subagreement have been received and
verified. Payment may be withheld during the period of performance if Subrecipient:
•
•
•

Has failed to comply with the project objectives, Federal statutes, regulations or the terms and
conditions of the Federal award.
Is delinquent in a debt to the United States as defined in OMB Guidance A-129 Policies for
Federal Credit Programs and Non-Tax Receivables.
Is withholding related contractor payment to assure satisfactory completion of work. A
payment will be made when Subrecipient actually disburses the withheld funds to the
contractors or to escrow accounts established to assure satisfactory completion of work.

XVIII. MONITORING
HUD requires monitoring of subrecipients on an annual basis. The City of Hot Springs may choose to
monitor subrecipients more frequently based on experience, project scope, risk, previous performance
or other factors. Monitoring is an ongoing process of reviewing performance and to assist in
improving that performance.
Onsite monitoring visits will be scheduled by the City with the subrecipient over the phone or via email
and confirmed by letter approximately 30 days in advance. The City’s review will include program and
fiscal monitoring, and the subrecipient will be informed of the records to be reviewed. The
subrecipient should have records ready for review and available at a working space set up for City
monitors.
The City will conduct an entrance conference to explain the process and answer any questions.
Subrecipient staff responsible for financial, program and management of CDBG projects should attend.
Following the review of records and financial data, the City will conduct an exit conference to discuss
the initial results of the monitoring visit. Staff may be invited to attend as appropriate. The exit
conference will include findings, if any, and methods of correcting each deficiency; concerns, if any,
and methods of correcting concerns; observations made regarding the subrecipient and applicable
technical assistance; and an opportunity to answer questions.
Documentation to be reviewed includes, but is not limited to:
•
Written procurement, separation of duties, equal employment opportunity, conflict of
interest, and fair housing policies
•
Certificate of Insurance
•
Cash receipts journal
•
Check disbursement journal or check register
•
Bank statements, canceled checks, and/or direct deposit verification
Page 29

•
•
•
•
•
•
•
•
•
•
•
•

General ledgers
Invoices and purchase orders
Bank reconciliation
Most recent audit
Property and equipment inventory records and physical inspection, if applicable
Operating expenses, if applicable
Revenue
Overall accounting review
Project files including eligible activity documentation, procurement activities, etc.
Beneficiary files including income eligibility
Davis Bacon files, if applicable
Program income documentation, if applicable

Within thirty (30) days after the completion of the onsite monitoring visit a written report of the
results will be mailed to the subrecipient detailing those in attendance, areas reviewed, findings,
concerns, recommended corrective actions, and observations. If findings are severe, the letter may
place a hold on further reimbursements until the findings are corrected.
Within thirty (30) days after receipt of the post monitoring letter, the subrecipient must submit a
written response that includes a plan of action for each individual finding and concern and copies of
any documentation available to respond to a finding.
When findings have been satisfied they will be noted as closed. When all findings are closed the
subrecipients monitoring for the year under review is considered to be complete. Findings that are not
satisfied remain open and will require further response or action on the subrecipient’s part. The
subrecipient will be given an adequate period of time to take action needed to correct the findings and
respond in writing. The close of a contract does not necessarily close the monitoring. Correspondence
continues until all findings are closed.
In the event that a subrecipient and the City cannot come to an agreement on one of more findings or
corrective actions of the City’s monitoring visit, an appeal may be made in writing to the City of Hot
Springs Planning & Development Director. The appeal should state clearly the finding being appealed,
and the basis for the appeal. HUD does not accept appeals of decisions by the City regarding
monitoring issues.
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Appendix A: Notice to Real Property Owner
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Appendix B: HUD Regulations Regarding Faith Based Organizations
U.S. Department of Housing and Urban Development

Special Attention of:

NOTICE: CPD 04-10

All CPD Office Directors
All CPD Field Office Directors
All CPD Formula Grantees
All HOPWA, Supportive Housing, Shelter Plus Care,
and Youthbuild Grantees

Issued

September 29, 2004

SUBJECT: Guidelines for Ensuring Equal Treatment of Faith-based Organizations participating in
the HOME, CDBG, HOPE 3, HOPWA, Emergency Shelter Grants, Shelter Plus Care, Supportive
Housing, and Youthbuild Programs
Table of Contents:
I.
II.
III.
IV.
V.
VI.
VII.
VIII.
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I.

Purpose:

The purpose of this Notice is to provide guidance to HOME, CDBG, HOPE 3, HOPWA,
Emergency Shelter Grants, Supportive Housing, Shelter Plus Care, and Youthbuild grantees covered
by the September 30, 2003 final rule on ensuring equal treatment of Faith-Based organizations in CPD
programs. This Notice will provide guidance to CPD field staff and grantees on their responsibilities,
answer some questions raised, and provide direction on how HUD will administer its responsibilities
under this regulation.

II.

Background:

On December 12, 2002, Executive Order 13279 was issued, requiring federal departments to
treat all organizations fairly and without regard to religion in federal programs. It is HUD policy that,
within the framework of constitutional church-state guidelines, faith-based organizations should be
able to compete on an equal footing with other organizations for federal funding. Accordingly,
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organizations that are faith-based are eligible, on the same basis as any other organization, to
participate in HUD’s programs and activities. Neither the federal government nor a state or local
government receiving funds under a HUD program or activity shall discriminate against an
organization on the basis of the organization’s religious character or affiliation. HUD supports the
participation of faith-based organizations in its programs.

III.

General Guidance:

The new rule revises HUD regulations to remove barriers to the participation of faith-based
organizations in the programs listed above. In doing so, the preamble to the regulation stresses that all
program participants should compete on equal footing and be subject to the same requirements. In
implementing this regulation, HUD and grantees in the formula programs—HOME, CDBG, ESG, and
HOPWA, should be conscious that requirements for documentation, reporting, monitoring, and use
should be applied to all entities across the board. If a formula grant recipient has procedures in place,
these procedures should be applied to all subrecipients without regard to their religious or secular
status. Equality of treatment should be the guiding principle in implementing the regulations.
As with any regulatory change, the new rule requires clarification on several fronts in order to
ensure a uniform and accurate implementation in the affected programs. The purpose of this notice is
to provide guidance on certain aspects of the September 30, 2003 final rule. The guidance contained in
this notice applies to all eight of the CPD programs covered by the September 30, 2003 final rule.
HUD may issue additional guidance, as it determines necessary, and as it receives questions and
requests for clarification on the new regulatory requirements.

IV.

Applicability:

On September 30, 2003 (68 FR 56396), HUD issued a final rule requiring equal treatment of
faith-based organizations for eight HUD programs administered by its Office of Community Planning
and Development (CPD). In addition, HUD published a final rule on July 9, 2004 (69 FR 41712)
requiring, among other things, that states under the CDBG program to provide equal treatment of faithbased organizations. Copies of the rules are attached as Appendix A or can be accessed online at
http://www.hud.gov/initiatives/fbci/finalrule.pdf and
http://www.hud.gov/offices/fbci/finalfr070904.pdf. These programs are:
1. HOME Investment Partnerships (24 CFR part 92);
2. Community Development Block Grants (CDBG) for Entitlements, States and HUDAdministered Small Cities and Insular Areas (24 CFR part 570). Including Economic
Development Initiative (EDI), Brownfields (BEDI), and Section 108 Loan Guarantees
3. Hope for Homeownership of Single Family Homes (HOPE 3) (24 CFR part 572)
4. Housing Opportunities for Persons With AIDS (HOPWA) (24 CFR part 574);
5. Emergency Shelter Grants (ESG) (24 CFR part 576);
6. Shelter Plus Care (24 CFR part 582);
7. Supportive Housing (24 CFR part 583); and
8. Youthbuild (24 CFR part 585).
The amendments made by the September 30, 2003 final rule provide policy on the following:
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Faith-based organizations are eligible for HUD funding on an equal footing with any other
organization.
Organizations competing for HUD funding, including faith-based organizations, should
be assessed on their merits and how well they perform eligible activities, not on their religious
or secular character.



Faith-based organizations retain their independence.
The rule provides that a faith-based organization that receives HUD funds will retain its
independence from federal, state, and local governments, and may continue to carry out its
mission, including the definition, practice, and expression of its religious beliefs, provided that
it does not use direct HUD funds to support any inherently religious activities, such as worship,
religious instruction, or proselytization. Among other things, a religious organization retains its
authority over internal governance, may constitute its board on a religious basis, may display
religious symbols and icons, and retains its Title VII exemption, which permits it to hire only
employees that share its religious beliefs without incurring liability under the Civil Rights Act.
A faith-based organization’s exemption from the federal prohibition on employment
discrimination on the basis of religion, set forth in section 702(a) of the Civil Rights Act of
1964 (42 U.S.C. 2000e-1(a)), is not forfeited when the organization receives HUD funding.
However, a faith-based organization, like any other entity participating in a HUD funded
program, must comply with all the statutory requirements of that program. Both the CDBG
and HOME programs contain statutory provisions imposing nondiscrimination requirements on
all grantees and their recipients, subrecipients, subgrantees, and contractors. Section 109 of the
Housing and Community Development Act of 1974 as implemented at 24 CFR Part 6 and 24
CFR Part 570.602 and Section 282 of the HOME Investment Partnership Act as implemented
at 24 CFR 92.350 provide that “no person in the United States shall on the grounds of race,
color, national origin, religion, or sex be excluded from participation in, be denied the benefits
of, or be subjected to discrimination under any program or activity funded in whole or in part
with funds made available under this title.” In light of prior court decisions regarding similarly
broad language, one interpretation of this provision is that it means that any entity being
assisted with CDBG or HOME funds may not treat employees or job applicants differently on a
religious basis. Religious organizations that believe that this substantially burdens their
religious freedom may be entitled to additional protection under the Religious Freedom
Restoration Act (42 U.S.C. 4000bb-3, 4000bb-2(1)), which applies to all federal law and its
implementation. Grantees should also be aware that the provisions of Section 109 and Section
282 may pose questions of conformance with Title VII of the Civil Rights Act of 1964 and
future court rulings could define more specifically the application of these laws to faith-based
organizations.
Since the provisions of Section 109 or Section 282 apply to activities funded through
CDBG or HOME programs, faith-based organizations administering CDBG or HOME funded
activities should be aware that the nondiscrimination provisions normally apply to employees
administering the activities but clearly not to employees not involved in the activity. To the
extent that a faith-based organization uses an indirect cost method to allocate CDBG or HOME
expenses across the organization, they should be aware that doing so may trigger
nondiscrimination provisions of Section 109 or 282 for the whole organization. The statutory
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and regulatory coverage is the “program or activity (funded in whole or in part)” (see 24 CFR §
6.3).


Organizations may not use direct HUD funds to support inherently religious activities such as
worship, religious instruction, or proselytization.
In the context of the regulation, “direct HUD funds” means that the state or local
government, grantee, or an intermediate organization with similar duties as a governmental
entity under a particular HUD program selects an organization and purchases needed services
straight from the organization (e.g., via a contract or cooperative agreement). “Direct funds,”
then, applies as a term both to HUD funds received by an organization as a competitive grant
award and to HUD funds received through a governmental entity such as an entitlement
community, participating jurisdiction, etc. In contrast, “indirect funding” means that the choice
of service provider is determined by a beneficiary, who pays for the cost of that service through
a voucher, certificate, or other similar means of payment.
An organization that is awarded direct HUD funds may still engage in inherently
religious activities providing they are voluntary for participants in HUD-funded activities and
occur separately in time or location from the HUD-funded activities. For example, a Bible
study that is conducted by a faith-based organization operating a HUD-funded “soup kitchen”
must be separate in time or location from the meal service and must be voluntary for any
recipients of the meal service. Prayers offered before meals are acceptable so long as they are
voluntary and understood to be voluntary by those receiving meal services.
When a grantee’s or subgrantee’s HUD funded program provides a voucher, certificate
or similar means of payment to a program beneficiary and permits the beneficiary to chose
from among a range of service providers, such a program is typically a form of “indirect” aid.
If the beneficiary then chooses a faith-based provider, the faith-based service provider is
exempt from the prohibition against incorporating inherently religious activities into their
provision of HUD funded services.



Faith-based organizations, like all organizations implementing HUD-funded programs, must
serve all eligible beneficiaries without regard to religion.
An organization receiving HUD funds may not restrict HUD-funded services or housing
to people of a particular religion or religious denomination. For example, a church-run
community center improved with HUD funds may not restrict use of the center to members of
the church. Likewise, organizations may not require a particular religious belief or activity as a
condition of receiving benefits or participating in activities provided with HUD funds. Both
the CDBG and the HOME program statutes and regulations prohibit any person from being
denied the benefits of, or being subjected to discrimination, on the basis of religion under any
activity funded in whole or in part with CDBG or HOME funds. This prohibition would also
prevent, for example, an organization from marketing or advertising housing, facilities or
services exclusively to members of a particular faith. In addition, participating jurisdictions
(PJs) should note that the affirmative marketing requirements of 24 CFR 92.351 apply to
HOME-assisted housing containing five or more assisted units, including the requirement for
outreach to persons in the market area that are “least likely to apply.”

Page 35



Faith-based organizations, like other organizations, may receive HUD funds to acquire,
construct, or rehabilitate buildings and other real property as long as the funds only pay the
costs attributable to HUD activities.
Faith-based organizations are no longer required to form a separate, secular
organization to receive HUD funds for real property as they were under HUD’s former
regulations. However, an organization that engages in inherently religious activities must
allocate its costs so that HUD funds are used only for eligible HUD activities. (Further
guidance on cost allocation is provided below.) Additionally, HUD funds may not be used to
acquire or improve sanctuaries, chapels, or any other room that faith-based entities receiving
HUD funds use as their principal places of worship.



The statutory provisions defining eligible program applicants remain the same and are not
affected by this rule change.
Grantees are reminded that statutory and regulatory provisions that define eligible
applicants still apply. For example, to be certified as a community housing development
organization (CHDO) by a participating jurisdiction (PJ), faith-based organizations must meet
the same requirements as any other entity as described in 24 CFR 92.2. This includes the
requirement that the faith-based organization be a Section 501(c)(3) or 501(c)(4) organization.
A faith-based organization that is not organized as a 501(c)(3) or 501(c)(4) organization would
not qualify as a CHDO. However, it may create a separate 501(c)(3) or 501(c)(4) organization
that would be eligible to qualify as a CHDO. Similarly, in the CDBG Entitlement program,
community based development organizations (CBDOs) must meet certain qualification
requirements described in 24 CFR 570.204(c). The regulation states that a CBDO must be
organized under state or local law to engage in community development activities, or under
Section 301(d) of the Small Business Investment Act of 1958, or under Sections 501, 502, or
503 of the Small Business Investment Act of 1958.



V.

The final rule applies to state or local funds if a state or local government chooses to
commingle its own funds with the HUD funds covered by the rule.

Effective Date for Grant Agreements:

The new rule is applicable to all future grant agreements, and grant agreements executed with
organizations following the effective date of the final rule (October 30, 2003) must be consistent with
the new regulatory provisions. Organizations with previously executed grant agreements may request
that the grantor agency amend those agreements to reflect the new regulatory provisions, in accordance
with the same procedures applicable to amendments.
For formula grantees, including states under the CDBG, HOME, ESG and HOPWA programs,
the final rule applies to all funds committed, including amendments, after the effective date of the final
rule, October 30, 2003. Grantees under the CDBG, HOME, ESG and HOPWA programs should
review their guidance, procedures, contracts, agreements, and documents for recipients, subrecipients,
subgrantees, and contractors to be sure that all documents and agreements are in compliance with the
new regulations. In order to ensure equal treatment, grantees should revise guidance where necessary
to remove barriers to the participation of faith-based organizations.
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For grantees of competitively awarded programs, the final rule applies to any subgrants or
contracts advertised, competed, or awarded after October 30, 2003, including any continuing
transactions or amendments with subgrantees or contractors.

Cost Allocation:
Each grantee, particularly the formula program grantees, should establish a policy for
determining cost allocation between eligible and ineligible activities for all capital improvement
projects that is consistent with the applicable program rules. The policy should be applied to all
recipients and subrecipients in an equal, impartial manner. The policy should include record-keeping
requirements, fair market value, reporting requirements, and any procedures for terminating
participation in the program.


The new rule introduced a significant change to the use of HUD funds for the acquisition and
improvement of physical property by eliminating the requirement that faith-based grantees and
subrecipients establish a separate, secular nonprofit organization to receive funding for the
acquisition, construction, reconstruction, or rehabilitation of buildings. Faith-based organizations
may now receive HUD funding for structures in which both eligible activities and inherently
religious activities occur so long as the costs are allocated according to the extent of the eligible
activities.



Funds awarded for social services activities may be allocated according to space or time.
Allocating funds by space is relevant in circumstances in which individual rooms or other discreet
areas within a larger structure are used solely for ineligible activities (i.e., inherently religious
activities). Allocating funds by time is relevant when individual rooms or structures are used for
both eligible and ineligible activities.



When allocating funds according to time, the proportion of total cost borne by HUD funding shall
be no greater than the proportion of time the space is used for eligible activities. For example, the
total cost to rehabilitate two rooms is $10,000 and the rooms are used for eligible activities 50% of
the time (total hours used per week is 40, and 20 hours each week is for eligible activities). In this
example, no more than $5,000 of HUD funds may be used for the proposed rehabilitation.



When allocating funds according to space, whether for acquisition, rehabilitation, or social service
activities, important measures such as square footage and numbers of rooms should be used in the
calculation. The cost of space used for eligible activities should be subtracted from the total cost.
Improvements that benefit the entire building, such as a boiler or roof repairs, should be allocated
accordingly.
Special Considerations:
The CDBG program represents a special case on the topic of allocating funds on any basis
other than religious use. The CDBG Entitlement regulation at 24 CFR 570.200(b) is the only HUD
regulation that speaks to allocating costs of eligible public facilities, and it limits cost allocation to
considerations of space, but not time. For this reason, HUD will consider waivers to permit cost
allocation by time with CDBG Entitlement funds.
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HOME program funds may only be used to assist affordable housing. The HOME program
does not fund social services or space used by social service programs. Therefore, a cost allocation
method based on time is not applicable to the HOME program. The HOME regulations at 24 CFR
92 .205(d) address the issue of cost allocation in multi-unit housing projects with both eligible and
ineligible units or space. Additional guidance is provided in Notice CPD 98-02 “Allocating Costs
and Identifying HOME-Assisted Units in Multi-Unit Projects” (March 18, 1998). HOME-assisted
common space must be reserved for the general use of the residents on a non-discriminatory basis.
The HOME rule does not define how residents may use this space. If residents wish to use the
common space for activities of a religious nature, this is permissible as long as this is not the only
use of the common space, preference is not provided for religious uses, participation is voluntary,
and participation is limited to residents and their guests. In addition, just as equipment and artifacts
used for any activity organized in common spaces must be removed after the activity has
terminated, any religious, artifacts, or equipment placed in the common area for religious activity
must be removed at the conclusion of the activity.


The new rule clarifies that religious congregations may not receive HUD funds for improvements
to sanctuaries, chapels, or any other room that the congregation uses as its principal place of
worship, even if the room is used for eligible activities during non-worship times. Organizations
that lease space to a religious congregation to use as its principal place of worship, however, may
receive HUD funds for improvements to the structure, provided (1) the space is leased at fair
market rent, and (2) the funds are allocated by time according to the eligible activities for which the
space is used.



The following provide examples of the application of the new rules regarding capital expenditures:
Example 1 (ineligibility of a room used as a principal place of worship). A one-room
church applies for CDBG funds to make several necessary repairs. On Sunday morning, the
church serves as a place for congregational worship. During weekdays, the church is used to
operate a “soup kitchen” for homeless individuals. Accordingly, except for the few hours on
Sunday morning when the church holds worship services, the one-room church is used for the
purpose of providing meals to homeless individuals—a purpose that is eligible for HUD assistance.
However, the one-room church is ineligible for CDBG-funded improvements because it is the
congregation’s principal place of worship.
Example 2 (eligibility of rooms located within a building that includes the principal place of
worship). A synagogue with several rooms applies for CDBG funds to do necessary rehabilitation
only to its “soup kitchen,” which is operated from two rooms located within the synagogue
basement. The congregation does not use these rooms as its principal place of worship; they are
used exclusively for the “soup kitchen.” Accordingly, the rehabilitation of the two rooms is
eligible for CDBG assistance.
Example 3 (eligibility of structure formerly used as a principal place of worship). A
mosque purchases an abandoned church and applies for HUD funding to renovate it and use it as
an elderly daycare center. The planned renovation will retain the existing exterior facade of the
former church, including the stained-glass windows. The mosque will not conduct inherently
religious activities within the new daycare center. Although the proposed rehabilitation involves a
building formerly used as a church, the entire renovation is eligible for HUD funding because the
building will be used solely for eligible HUD activities.
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Example 4 (cost allocation based on space). A church applies for HUD funding to
construct a homeless shelter, which will contain several rooms for use as a shelter as well as a oneroom chapel to be used for weekly religious services and nightly prayer meetings. With the
exception of the chapel, the homeless shelter will be used exclusively for eligible HUD-funded
activities; no inherently religious activities, such as worship or religious instruction, will be
conducted outside of the chapel. Homeless individuals staying at the shelter will be offered the
opportunity to participate in the religious services, but attendance will be voluntary. HUD may
assist the construction on an allocated basis by excluding the costs of the chapel.
Example 5 (cost allocation based on time). A church applies for CDBG funding to make
repairs to a gymnasium within a larger building complex that also contains its sanctuary and
offices. The gymnasium is in use 40 hours a week. For four hours each weekday (20 hours per
week), the gymnasium is used to operate a nonreligious recreation center for at-risk youth, a
program that is otherwise eligible for HUD assistance. For the remainder of time during which the
gymnasium is in use (20 hours per week), the congregation uses the gymnasium for a variety of
activities, including religious programs that are ineligible for HUD assistance. While the gym is a
discrete space in the complex, because it is used for both eligible and ineligible activities, the costs
must be allocated based on time, should the church secure a waiver to the CDBG space cost
allocation requirements (see note 4 above).

VI.

Disposition of Property:

Under the new rule disposition by a faith-based organization of real property after the term of
the grant, or any change in the use of the real property during the term of the grant, is subject to the
government-wide regulations governing real property disposition. These general regulations are found
at 24 CFR part 84 (for institutions of higher education, hospitals, and other nonprofit organizations)
and 24 CFR part 85 (for state, local, and federally recognized Indian tribal governments). Pursuant to
§ 84.37, real property, equipment, intangible property, and debt instruments that are acquired or
improved with federal funds must be held in trust by the faith-based organization as trustees for the
beneficiaries of the project or program under which the property was acquired or improved. The faithbased organization will record liens or other appropriate notices of record to indicate that personal or
real property has been acquired or improved with federal funds and that use and disposition conditions
apply to the property.
With regards to the acquisition and disposition of real property, parts 84 and 85 generally
require that, except as otherwise provided in federal statute, the faith-based organization must use the
real property for the originally authorized purpose as long as needed for that purpose. The faith-based
organization may not dispose of, or encumber, its title or other interest in the property. When the real
property is no longer needed for the originally authorized purpose, the faith-based organization must
request disposition instructions from HUD or the grantee. HUD or the grantee may authorize the faithbased organization to sell or retain title to the real property, but only after compensating HUD for the
federal assistance. Alternatively, HUD or the grantee may require the faith-based organization to
transfer title to HUD, the grantee, or an eligible third-party, and compensate the faith-based
organization for its attributable percentage of the current fair market value of the property. Faith-based
organizations should refer to 24 CFR parts 84 and 85 for more specific requirements regarding the
disposition of property (see § 84.32 and § 85.31).
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Special Considerations:
The regulatory requirement subjecting property disposition to Parts 84 and 85 applies when
some part of the assisted property has been used by the recipient for inherently religious activities
(such as worship or religious instruction) or when the owner of the property is a religious or faithbased organization.
While many of the covered CPD programs have statutory or regulatory provisions governing
change of use and disposition of assisted properties, these provisions are not necessarily sufficient to
satisfy constitutional safeguards required by the Supreme Court when a faith based organization
receives HUD assistance. Therefore, the September 30, 2003 regulations make the provisions of Parts
84 and 85 governing property disposition and change of use applicable to these programs along with
the program-specific provisions. Note that while § 84.32 only relates to disposition of property, §
84.37 permits HUD to apply use and disposition requirements to properties acquired or improved with
Federal funds. In practice, this means that at the time of a change in use or disposition of HUDimproved property, HUD will apply the analysis of § 84.32 in permitting the disposition or change of
use of the improved property. Conveyance of homeownership units to private families does not pose a
risk of violation of the separation of church and state, so there are no additional requirements imposed
for conveyance homeownership properties by faith-based organizations to eligible homebuyers.
ESG: While section 415(c) of the McKinney Vento Homeless Assistance Act requires the grantee to
certify that the assisted property will be used for at least 10 years in the case of major rehabilitation
assistance or 3 years for other rehabilitation assistance, when a faith-based organization holds title to
property acquired or improved with ESG funds, Part 84.32 applies as well.
SHP: Section 423(b) of the McKinney Vento Homeless Assistance Act requires that property
acquired, constructed, or rehabilitated with grant funds will be used for supportive housing for at least
20 years (unless HUD permits the conversion of the property to another use benefiting low-income
persons). If the property is used for less than 20 years, the statute requires repayment of up to 100
percent of the original assistance provided. When a faith-based organization holds title to property
acquired or improved with SHP funds, the amount to be repaid to the program account will be the
greater of either the statutorily-derived amount or the amount determined under 84.32.
Youthbuild: Part 84.32 governs the change of use or disposition of properties acquired or improved
with Youthbuild funds.
HOPWA: Section 858(b) of the AIDS Housing Opportunity Act requires that certain HOPWAassisted property will be used for AIDS short-term supportive housing for at least 10 years if acquired
or substantially rehabilitated with HOPWA funds or at least three years if leased, renovated, converted,
or repaired with HOPWA funds (unless HUD permits the conversion of the property to another use
benefiting low-income persons). When a faith-based organization holds title to property acquired or
improved with HOPWA funds, disposition and change of use is governed by 84.32.
HOME: The affordability period for rental housing required by section 215(a)(1)(E) and implemented
at 24 CFR 92.252 is not necessarily sufficient to satisfy the constitutional safeguards required by the
Supreme Court. Therefore, when a faith-based organization holds title to property acquired or
improved with HOME funds, it is subject to the requirements of 84.32 after the affordability period.
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CDBG: Properties owned by faith-based organizations are subject to the requirements of 84.32, not the
general CDBG subrecipient property disposition requirements of 24 CFR 570.503(b)(7) or 570.489(j).
Monitoring Faith-Based Organizations’ Activities:


Like any recipient of HUD funds, faith-based organizations are responsible for complying with
HUD regulations. Therefore, they must carefully account for the use of those funds and ensure
that funds are used only for eligible activities. They should be monitored with no more or no
less scrutiny than any other HUD-funded organization to ensure compliance with program
requirements.



HUD funded grantees should make faith-based organizations aware of the conditions pertaining
to the use of HUD funds through the same common and regular procedures used to advise all
recipients, subrecipients, subgrantees and contractors of funding availability and program
requirements.
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Appendix C: HUD Regulation Regarding Equal Access
HUD Final Rule: Equal Access in Accordance with an Individual’s Gender Identity in Community
Planning and Development Programs
On September 21, 2016, HUD published a final rule in the Federal Register entitled “Equal Access in
Accordance with an Individual’s Gender Identity in Community Planning and Development
Programs.” Through this final rule, HUD ensures equal access to individuals in accordance with their
gender identity in programs and shelter funded under programs administered by HUD’s Office of
Community Planning and Development (CPD). This rule builds upon HUD’s February 2012 final rule
entitled “Equal Access to Housing in HUD Programs Regardless of Sexual Orientation or Gender
Identity” (2012 Equal Access Rule), which aimed to ensure that HUD’s housing programs would be
open to all eligible individuals and families regardless of sexual orientation, gender identity, or marital
status. The final rule requires that recipients and subrecipients of CPD funding, as well as owners,
operators, and managers of shelters, and other buildings and facilities and providers of services funded
in whole or in part by any CPD program to grant equal access to such facilities, and other buildings
and facilities, benefits, accommodations and services to individuals in accordance with the individual’s
gender identity, and in a manner that affords equal access to the individual’s family.
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